Introduced Version

SENATE BILL No. 637

DIGEST OF INTRODUCED BILL

Citations Affected: IC 5-2-1-9; IC 5-2-5-14; IC 10-1-1-5;
IC 10-1-3-2; IC 34-6-2-93; IC 34-24-5; IC 34-31-4-1; IC 34-31-4-3;
IC 35-41-1-18.4; IC 35-42-2; IC 35-42-3-3; IC 35-43-1-2;
IC 35-43-1-4; IC 3543-2; IC 3545-2-1; IC 35-45-2-2;
IC 35-46-1-15.1; 1C 35-50-2-9.

Synopsis: Hate crimes. Requireslaw enforcement agenciesto collect
information concerning crimesthat are motivated by biasand to submit
the information to the Indiana central repository for criminal history
information. Requires the Indiana central repository for crimina
history information to submit a compiled report of thisinformation to
each law enforcement agency. Requires the law enforcement training
board and the superintendent of state police to include courses in
identifying, respondingto, and reForti ng offensesthat are motivated by
biasinthetraining programsthat law enforcement officersarerequired
to take. Allows a person to bring a civil action to recover actual,
consequential, or incidental damages, including damagesfor emotional
(Continued next page)

Effective: July 1, 1999.

Bowser

January 22, 1999, read first time and referred to Committee on Judiciary.
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Digest Continued

distress, resulting from a crime motivated by bias. Provides that a
parent with custody of a child is liable for the full amount of a
Judgment imposed against the child for a bias motivated crime or
institutional criminal mischief. Expands the scope of the crime of
institutional criminal mischief to include structuresthat are used for a
religious purpose other than worship and educational facilitiesthat do
not qualify as a school. Defines "motivated by bias' as conduct that is
apparently directed at an individual or agroup because of the actual or
perceived race, color, religion, national origin, sexual orientation, or
gender of the individual or group. Increases the penalty of various
Class D felonies and misdemeanors, including battery, criminal
recklessness, provocation, computer tampering, criminal confinement,
residential entry, criminal trespass, computer trespass, intimidation,
harassment, and invasion of privacy, when the offenseis motivated by
bias. Specifiesthat acourt may imposethe death penalty or lifewithout
parole for amurder that is motivated by bias.
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Introduced

First Regular Session 111th General Assembly (1999)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Congtitution) isbeing amended, thetext of the existing provision will appear inthisstyletype,
additions will appear in this style type, and deletions will appear in this styte type:

Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in this style type. Also, the
word NEW will appear inthat styletypeintheintroductory clause of each SECTION that adds
anew provision to the Indiana Code or the Indiana Constitution.

Conflict reconciliation: Text in astatutein this style type or this styte type reconcilesconflicts
between statutes enacted by the 1998 General Assembly.

SENATE BILL No. 637

A BILL FOR AN ACT to amend the Indiana Code concerning
criminal law and procedure.

Be it enacted by the General Assembly of the State of Indiana:

SECTION 1. I1C5-2-1-9ISAMENDED TO READ ASFOLLOWS
[EFFECTIVE JULY 1, 1999]: Sec. 9. (a) The board shall adopt in
accordance with IC 4-22-2 al necessary rules to carry out the
provisionsof thischapter. Such rules, which shall be adopted only after
necessary and proper investigation and inquiry by the board, shall
include the establishment of the following:

(1) Minimum standards of physical, educational, mental, and
moral fitnesswhich shall govern the acceptance of any person for
training by any law enforcement training school or academy
meeting or exceeding the minimum standards established
pursuant to this chapter.

(2) Minimum standards for law enforcement training schools
administered by towns, cities, counties, thenorthwest I ndianalaw
enforcement trai ning center, agencies, or departmentsof thestate.
(3 Minimum standards for courses of study, attendance
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regquirements, equipment, and facilities for approved town, city,
county, and state law enforcement officer, police reserve officer,
and conservation reserve officer training schools.

(49) Minimum qualifications for instructors at approved law
enforcement training schools.

(5) Minimum basic training requirementswhich law enforcement
officers appointed to probationary terms shall complete before
being eligible for continued or permanent employment.

(6) Minimum basi c training requirementswhich law enforcement
officers not appointed for probationary terms but appointed on
other than apermanent basisshall completein order tobeeligible
for continued employment or permanent appointment.

(7) Minimum basi c training requirementswhich law enforcement
officers appointed on a permanent basis shall complete in order
to be eligible for continued employment.

(b) Except as provided in subsection (1), alaw enforcement officer
appointed after July 5, 1972, and before July 1, 1993, may not enforce
the laws or ordinances of the state or any political subdivision unless
the officer has, within one (1) year from the date of appointment,
successfully completed the minimum basic training requirements
established under this chapter by the board. If a person fails to
successfully complete the basic training requirements within one (1)
year from the date of employment, the officer may not perform any of
the duties of alaw enforcement officer involving control or direction
of members of the public or exercising the power of arrest until the
officer has successfully completed the training requirements. This
subsection does not apply to any law enforcement officer appointed
before July 6, 1972, or after June 30, 1993.

(c) Military leave or other authorized leave of absence from law
enforcement duty during the first year of employment after July 6,
1972, shall toll the running of thefirst year, which in such cases shall
be calculated by the aggregate of thetimebefore and after theleave, for
the purposes of this chapter.

(d) Except asprovided in subsections(€) and (1), alaw enforcement
officer appointed to alaw enforcement department or agency after June
30, 1993, may not:

(1) make an arrest;

(2) conduct a search or a seizure of a person or property; or

(3) carry afirearm;
unless the law enforcement officer successfully completes, at a board
certified law enforcement academy or at the northwest Indiana law
enforcement trai ning center under section 15.2 of thischapter, thebasic
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training requirements established by the board under this chapter.

(e) Before alaw enforcement officer appointed after June 30, 1993,
compl etesthe basic training requirements, the law enforcement officer
may exercise the police powers described in subsection (d) if the
officer successfully completes the pre-basic course established in
subsection (f). Successful compl etion of the pre-basi c course authorizes
alaw enforcement officer to exercise the police powers described in
subsection (d) for one (1) year after the date the law enforcement
officer is appointed.

(f) The board shall adopt rules under IC 4-22-2 to establish a
pre-basic course for the purpose of training:

(1) law enforcement officers;

(2) police reserve officers (as described in I C 36-8-3-20); and

(3) conservation reserve officers (as described in IC 14-9-8-27);
regarding the subjects of arrest, search and seizure, use of force, and
firearm qualification. The pre-basic course must be offered on a
periodic basis throughout the year at regiona sites statewide. The
pre-basic course must consist of forty (40) hours of course work. The
board may prepare a pre-basic course on videotape that must be used
in conjunctionwith liveinstruction. Theboard shall providethecourse
material, the instructors, and the facilities at the regiona sites
throughout the state that are used for the pre-basic course. In addition,
the board may certify pre-basi c coursesthat may be conducted by other
public or private training entities, including colleges and universities.

(9) The board shall adopt rules under IC 4-22-2 to establish a
mandatory inservicetraining programfor policeofficers. After June 30,
1993, alaw enforcement officer who has satisfactorily completed the
basi ¢ training and has been appointed to al aw enforcement department
or agency on either a full-time or part-time basis is not eligible for
continued employment unless the officer satisfactorily completes a
minimum of sixteen (16) hours each year of inservice training in any
subject areaincluded in the law enforcement academy's basic training
course or other job related subjects that are approved by the board as
determined by the law enforcement department's or agency's needs. In
addition, a certified academy staff may develop and make available
inservicetraining programson aregional or local basis. Theboard may
approve courses offered by other public or private training entities,
including colleges and universities, as necessary in order to ensurethe
availability of an adequate number of inservicetraining programs. The
board may waive an officer's inservice training requirements if the
board determines that the officer's reason for lacking the required
amount of inservice training hoursis due to any of the following:
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(1) An emergency situation.
(2) The unavailability of courses.

(h) The board shall also adopt rules establishing a town marshal
basic training program, subject to the following:

(1) Theprogram must requirefewer hoursof instruction and class
attendance and fewer courses of study than are required for the
mandated basic training program.

(2) Certain parts of the course materials may be studied by a
candidate at the candidate's home in order to fulfill requirements
of the program.

(3) Law enforcement officers successfully completing the
requirements of the program are eligible for appointment only in
townsemploying thetown marshal system (IC 36-5-7) and having
no more than one (1) marshal and two (2) deputies.

(4) Thelimitationimposed by subdivision (3) doesnot apply toan
officer who has successfully completed the mandated basic
training program.

(5) The time limitations imposed by subsections (b) and (c) for
completing the training are also applicable to the town marshal
basic training program.

(i) The board shall adopt rulesunder |C 4-22-2 to establish apolice
chief executive training program. The program must include training
in the following areas:

(2) Liability.

(2) Mediarelations.

(3) Accounting and administration.
(4) Discipline.

(5) Department policy making.

(6) Firearm policies.

(7) Department programs.

(i) A police chief shal apply for admission to the police chief
executivetraining program within two (2) monthsof thedatethe police
chief initially takes office. A police chief must successfully complete
the police chief executivetraining programwithin six (6) monthsof the
date the police chief initially takes office. However, if space in the
program is not available at atime that will allow the police chief to
completethe program within six (6) months of the date the police chief
initially takes office, the police chief must successfully complete the
next availableprogram that isoffered to the police chief after the police
chief initially takes office.

(K) A police chief who failsto comply with subsection (j) may not
serve asthe police chief until the police chief has completed the police
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chief executive training program. For the purposes of this subsection
and subsection (j), "police chief" refersto:
(2) the police chief of any city; and
(2) the police chief of any town having a metropolitan police
department.
A town marshal is not considered to be a police chief for these
purposes, but atown marshal may enroll in the police chief executive
training program.

(D Aninvestigator in the arson division of the office of the statefire
marshal appointed:

(2) before January 1, 1994, is not required; or

(2) after December 31, 1993, isrequired;
to comply with the basic training standards established under this
section.

(m) This subsection applies to the following:

(1) Minimum basic training program required under

subsection (d).

(2) Mandatory inservice training program required under

subsection (g).

(3) Town marshal basic training program required under

subsection (h).

(4) Police chief executive training program required under

subsection (j).

(5) Any other training program for which the board adopts

standards.
After December 31, 1999, the standards adopted by the board for
each program described in this subsection must include
requirements for mandatory training in identifying, responding to,
and reporting institutional criminal mischief under 1C 35-43-1-2
and offenses that are motivated by bias (as defined in
IC 35-41-1-18.4).

SECTION 2. IC 5-2-5-14 IS ADDED TO THE INDIANA CODE
ASANEW SECTION TOREAD ASFOLLOWS[EFFECTIVEJULY
1, 1999]: Sec. 14. (a) After December 31, 1999, each law
enforcement agency shall collect information concerning
institutional criminal mischief under I1C 35-43-1-2 and offenses that
are motivated by bias (as defined in IC 35-41-1-18.4).

(b) At least two (2) times each year, each law enforcement
agency shall submit information collected under subsection (a) to
the Indiana central repository for criminal history information.

(c) At least one (1) time each year, the Indiana central
repository for criminal history information shall submit a report
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that includes a compilation of information obtained under
subsection (b) to each law enforcement agency, the governor, and
the executive director of the legislative services agency.

(d) Information collected, submitted, and reported under this
section must be consistent with guidelines established for the
acquisition, preservation, and exchange of identification records
and information by:

(1) the Attorney General of the United States; or
(2) the Federal Bureau of Investigation under 28 U.S.C. 534.

SECTION 3.1C10-1-1-5ISAMENDED TOREAD ASFOLLOWS
[EFFECTIVE JULY 1, 1999]: Sec. 5. The superintendent, with the
approval of the board, is authorized and hereby directed to organize
and maintain atraining school for police employees of the department.
No police employee shall be assigned to regular active duty until he
shall have received training and successfully passed the course for
probationers prescribed by the superintendent. Training courses, other
than those for probationers, shall be prescribed and conducted by the
superintendent for al police employees of the department. After
December 31, 1999:

(1) the course for probationers; and

(2) training courses for employees other than probationers;
must include requirements for mandatory training in identifying,
responding to, and reporting institutional criminal mischief under
IC 35-43-1-2 and offenses that are motivated by bias (as defined in
IC 35-41-1-18.4).

SECTION4.1C10-1-3-2ISAMENDED TOREAD ASFOLLOWS
[EFFECTIVEJULY 1, 1999]: Sec. 2. Thecoursesof training programs
shall be conducted under the supervision of and at the direction of the
superintendent of state police. The programs shall include courses of
instruction in:

(1) detection, pursuit, apprehension, and conviction of criminals;
asweh as

(2) safety instruction and first aid assistance; together with

(3) after December 31, 1999, identifying, responding to, and
reporting institutional criminal mischief under IC 35-43-1-2
and offenses that are motivated by bias (as defined in
IC 35-41-1-18.4); and

(4) such other subjectsdeemed appropriate by the superintendent.

SECTION 5. IC 34-6-2-93 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 93. (a) "Parents’, for
purposes of 1C 34-28-3 and IC 34-31-4-3, means:

() the child's birth mother and father who:
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(A) islisted asthe father on the birth certificate;

(B) is presumed by law under 1C 31-14-7 to be the child's

father; or

(C) has established paternity with a court order;
(2) in the case of adoption, the adopting father and mother of a
child;
(3) where custody of a child has been awarded in a court
proceeding to someone other than the mother or father, the court
appointed guardian or custodian of the child;
(4) wherethe child's parents are divorced, the parent to whom the
divorcedecree or modification awardsphysical custody or control
of the child; or
(5) if the child's parents are living apart, the parent to whom
physical custody or control of the child has been awarded by a
court order.

(b) Theterm does not include a natural or adopting parent who has
given written consent for the child to be adopted by another (if the
child has been adopted by another), nor doestheterm include achild's
parent who haslost custody of the child under subsection (a)(3), (a)(4),
or ()(5).

SECTION 6.1C 34-24-5ISADDED TOTHEINDIANA CODEAS
A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE JULY
1, 1999]:

Chapter 5. Civil Action for Victims of Institutional Criminal
Mischief or Bias Crimes

Sec. 1. This chapter applies only to an offense that is committed
after June 30, 1999.

Sec. 2. A person is liable for damages resulting from conduct
that is:

(1) institutional criminal mischief under 1C 35-43-1-2; or
(2) another criminal offense, if it is motivated by bias (as
defined in 1C 35-41-1-18.4).

Sec. 3. In an action brought under section 2 of this chapter, the
person that suffered damages may seek to recover the following:

(1) Actual, consequential, or incidental damages, including

damages for emotional distress.

(2) The costs of the action.

(3) Reasonable attorney's fees.

(4) Punitive damages.

(5) Any other appropriate relief.
However, the person that suffered damages may not recover
damages or attorney's fees under this chapter and 1C 34-24-3 for
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the same conduct.

SECTION 7. IC 34-31-4-1 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 1. Except as provided
in seetron 2 sections 2 and 3 of this chapter, a parent isliable for not
more than five thousand dollars ($5,000) in actual damages arising
from harm to aperson or damage to property knowingly, intentionally,
or recklessly caused by the parent's child if:

(1) the parent has custody of the child; and
(2) the child isliving with the parent.

SECTION 8. 1C 34-31-4-3ISADDED TO THE INDIANA CODE
ASANEW SECTION TOREAD ASFOLLOWS[EFFECTIVEJULY
1,1999]: Sec. 3. A parent, including a court appointed guardian or
custodian, is liable for the fullamount of a judgment entered under
IC 34-24-5-2 against the child if:

(1) the parent has custody of the child; and
(2) the child is living with the parent.

SECTION 9. IC 35-41-1-18.4 IS ADDED TO THE INDIANA
CODE AS A NEW SECTION TO READ AS FOLLOWS
[EFFECTIVEJULY 1,1999]: Sec. 18.4. ""Motivated by bias' means
conduct that is apparently directed at an individual or a group
because of the actual or perceived race, color, religion, national
origin, sexual orientation, or gender of the individual or group.

SECTION 10. IC 35-42-2-1 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 1. (@) A person who
knowingly or intentionally touches another person in arude, insolent,
or angry manner commits battery, a Class B misdemeanor. However,
the offenseis:

(1) aClass A misdemeanor if:
(A) it resultsin bodily injury to any other person;
(B) it is committed against a law enforcement officer or
against a person summoned and directed by the officer while
the officer is engaged in the execution of his official duty; of
(C) itis committed against an employee of apenal facility or
ajuveniledetentionfacility (asdefinedin IC 31-9-2-71) while
the employee is engaged in the execution of the employee's
official duty; or
(D) it is motivated by bias;

(2) aClass D felony if it resultsin bodily injury to:
(A) a law enforcement officer or a person summoned and
directed by a law enforcement officer while the officer is
engaged in the execution of hisofficial duty;
(B) a person less than fourteen (14) years of age and is
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1 committed by a person at least eighteen (18) years of age;

2 (C) aperson of any agewho ismentally or physically disabled

3 and is committed by a person having the care of the mentally

4 or physically disabled person, whether the care is assumed

5 voluntarily or because of alegal obligation;

6 (D) the other person and the person who commits the battery

7 was previously convicted of abattery in which the victim was

8 the other person;

9 (E) the other person and the person who commits the battery
10 which was related to domestic violence (as defined in
11 |C 31-9-2-42) waspreviously convicted of abattery whichwas
12 related to domestic violence;

13 (F) an endangered adult (as defined by 1C 35-46-1-1);

14 (G) an employee of the department of correction while the
15 employee is engaged in the execution of the employee's
16 officia duty;

17 (H) an employee of a school corporation while the employee
18 isengaged in the execution of the employee'sofficial duty and
19 the employeeis:

20 (i) on school property;

21 (i) within one thousand (1,000) feet of school property; or
22 (iii) on aschool bus;

23 () a correctional professional while the correctional
24 professional is engaged in the execution of the correctional
25 professiona's official duty;

26 (J) a person who is a health care provider (as defined in
27 IC 16-18-2-163) while the health care provider is engaged in
28 the execution of the health care provider's official duty; or
29 (K) an employee of a penal facility or a juvenile detention
30 facility (as defined in IC 31-9-2-71) while the employee is
31 engaged in the execution of the employee's official duty;

32 (3) aClass C felony if it results in serious bodily injury to any
33 other person or if it is committed by means of a deadly weapon;
34 and

35 (4) a Class B felony if it results in serious bodily injury to a
36 person less than fourteen (14) years of age and is committed by a
37 person at |east eighteen (18) years of age.

38 (b) For purposes of this section:

39 (1) "law enforcement officer" includes an acoholic beverage
40 enforcement officer; and

41 (2) "correctional professional" means a:

42 (A) probation officer;
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(B) parole officer;
(C) community corrections worker; or
(D) home detention officer.

SECTION 11. IC 35-42-2-2 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 2. (a) As used in this
section, "hazing" means forcing or requiring another person:

(2) with or without the consent of the other person; and
(2) as acondition of association with a group or organization;
to perform an act that creates a substantial risk of bodily injury.

(b) A person who recklessly, knowingly, or intentionally performs:
(1) an act that createsasubstantial risk of bodily injury to another
person; or
(2) hazing;

commitscriminal recklessness, a Class B misdemeanor. However, the
offenseisa
4 (A) Class A misdemeanor if the conduct includes the use
of avehicleor is motivated by bias;
2 (B) Class D felony if it is committed while armed with a
deadly weapon; or
£3) (C) ClassCfelony if it iscommitted by shooting afirearm
from avehicle into an inhabited dwelling or other building or
place where people are likely to gather.
(c) A person who recklessly, knowingly, or intentionally:
(1) inflicts serious bodily injury on another person; or
(2) performs hazing that results in serious bodily injury to a
person;
commitscriminal recklessness, aClassD felony. However, the offense
isaClass C felony if committed by means of a deadly weapon.

(d) A person, other than a person who has committed an offense
under this section or a delinquent act that would be an offense under
this section if the violator was an adult, who:

(1) makes areport of hazing in good faith;
(2) participates in good faith in a judicial proceeding resulting
from areport of hazing;
(3) employs a reporting or participating person described in
subdivision (1) or (2); or
(4) supervises a reporting or participating person described in
subdivision (1) or (2);
is not liable for civil damages or crimina penalties that might
otherwise be imposed because of the report or participation.

(e) A person described in subsection (d)(1) or (d)(2) ispresumed to

act in good faith.
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(f) A person described in subsection (d)(1) or (d)(2) may not be
treated as acting in bad faith solely because the person did not have
probable cause to believe that a person committed:

(1) an offense under this section; or
(2) adelinguent act that would be an offense under this section if
the offender was an adult.

SECTION 12. IC 35-42-2-3 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 3. A person who
recklessly, knowingly, or intentionally engagesin conduct that islikely
to provoke a reasonable man to commit battery commits provocation,
a Class C infraction. However, the conduct is a Class C
misdemeanor if it is motivated by bias.

SECTION 13. IC 35-42-3-3 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 3. (a) A person who
knowingly or intentionally:

(2) confinesanother person without the other person's consent; or
(2) removes another person, by fraud, enticement, force, or threat
of force, from one (1) place to another;
commits criminal confinement, a Class D felony.
(b) However, the offenseis a
(1) Class C felony if:
(A) the other personislessthan fourteen (14) years of ageand
is not the person's child; or
(B) it is motivated by bias; and a
(2) Class B felony if it is committed while armed with a deadly
weapon or resultsin serious bodily injury to another person.

SECTION 14. IC 35-43-1-2 IS AMENDED TO READ AS

FOLLOWS[EFFECTIVE JULY 1, 1999]: Sec. 2. (a) A person who:
(1) recklessly, knowingly, or intentionally damages or defaces
property of another person without the other person's consent; or
(2) knowingly or intentionally causes another to suffer pecuniary
loss by deception or by an expression of intention to injure
another person or to damage the property or to impair the rights
of another person;
commits crimina mischief, a Class B misdemeanor. However, the
offenseis:
(A) aClass A misdemeanor if:
(i) the pecuniary loss is at least two hundred fifty dollars
($250) but less than two thousand five hundred dollars
($2,500);
(ii) the property damaged was a moving motor vehicle;
(iii) the property damaged was a car or equipment of a
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railroad company being operated on arailroad right-of-way;
or
(iv) the property damage or defacement was caused by paint
or other markings; and

(B) aClass D felony if:
(i) the pecuniary lossis at least two thousand five hundred
dollars ($2,500);
(ii) the damage causes a substantial interruption or
impairment of utility service rendered to the public;
(iii) the damage is to a public record;
(iv) the damage causes substantia interruption or
impairment of work conducted in a scientific research
facility; or
(v) thedamageisto alaw enforcement animal (asdefinedin
IC 35-46-3-4.5).

(b) A person who recklessly, knowingly, or intentionally damages:
(1) a structure used for religious worship or other religious
purposes;

(2) acemetery or afacility used for memorializing the dead;
(3) aschool, educational facility, or community center;
(4) the grounds:
(A) adjacent to; and
(B) owned or rented in common with;
astructure or facility identified in subdivision (1), (2), or (3); or
(5) personal property contained in a structure or located at a
facility identified in subdivision (1), (2), or (3);
without the consent of the owner, possessor, or occupant of the
property that is damaged, commits institutional criminal mischief, a
Class A misdemeanor. However, the offenseisa Class D felony if the
pecuniary lossisat least two hundred fifty dollars ($250) but lessthan
two thousand five hundred dollars ($2,500), and aClass C felony if the
pecuniary lossis at least two thousand five hundred dollars ($2,500).

(c) If a person is convicted of an offense under this section that
involves the use of graffiti, the court may, in addition to any other
penalty, order that the person's operator's license be suspended or
invalidated by the bureau of motor vehicles for not more than one (1)
year.

(d) The court may rescind an order for suspension or invalidation
under subsection (c) and allow the personto receivealicense or permit
before the period of suspension or invalidation ends if the court
determines that:

(1) the person has removed or painted over the graffiti or has
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made other suitable restitution; and

(2) the person who owns the property damaged or defaced by the
criminal mischief or institutional criminal mischief is satisfied
with the removal, painting, or other restitution performed by the
person.

SECTION 15. IC 35-43-1-4 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 4. () Asused in this
section:

"Computer network" and "computer system" have the meanings set
forthin IC 35-43-2-3.

"Computer program" means an ordered set of instructions or
statements that, when executed by acomputer, causes the computer to
process data.

"Data’ means a representation of information, facts, knowledge,
concepts, or instructions that:

(1) may take any form, including computer printouts, magnetic

storage media, punched cards, or stored memory;

(2) has been prepared or is being prepared; and

(3) has been processed, is being processed, or will be processed;
in a computer system or computer network.

(b) A person who knowingly or intentionally alters or damages a
computer program or data, which comprises a part of a computer
system or computer network without the consent of the owner of the
computer system or computer network commits computer tampering,
a Class D felony. However, the offense is a Class C felony if it is
motivated by bias.

SECTION 16. IC 35-43-2-1.5 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 1.5. A person who
knowingly or intentionally breaks and enters the dwelling of another
person commits residentia entry, a Class D felony. However, the
offense is a Class C felony if it is motivated by bias.

SECTION 17. IC 35-43-2-2 IS AMENDED TO READ AS
FOLLOWS[EFFECTIVE JULY 1, 1999]: Sec. 2. (a) A person who:

(1) not having acontractual interest in the property, knowingly or
intentionally enters the real property of another person after
having been denied entry by the other person or that person's
agent;

(2) not having acontractual interest in the property, knowingly or
intentionally refuses to leave the real property of another person
after having been asked to leave by the other person or that
person's agent;

(3) accompaniesanother personin avehicle, with knowledgethat
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the other person knowingly or intentionaly is exerting
unauthorized control over the vehicle;
(4) knowingly or intentionally interferes with the possession or
use of the property of another person without the person’'sconsent;
or
(5) not having acontractual interest in the property, knowingly or
intentionally enters the dwelling of another person without the
person's consent;
commits criminal trespass, a Class A misdemeanor.
(b) However, the offenseisaClass D felony if itis:
(1) committed on a scientific research facility, on school
property, or on aschool bus or the person hasaprior unrelated
conviction for an offense under this section concerning the
same property; or
(2) motivated by bias.

by (c) A person has been denied entry under subdivision (a)(1) of

this section when the person has been denied entry by means of:
(1) personal communication, oral or written; or
(2) posting or exhibiting anotice at themain entrancein amanner
that is either prescribed by law or likely to come to the attention
of the public.

SECTION 18. IC 35-43-2-3 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 3. (a) Asused in this
section:

"Access' means to:

(1) approach;
(2) instruct;
(3) communicate with;
(4) store datain;
(5) retrieve datafrom; or
(6) make use of resources of;
acomputer, computer system, or computer network.

"Computer network™ means the interconnection of communication
lines with a computer through remote terminals or a complex
consisting of two (2) or more interconnected computers.

"Computer system" means a set of related computer equipment,
software, or hardware.

(b) A person who knowingly or intentionally accesses:

(1) acomputer system;

(2) acomputer network; or

(3) any part of acomputer system or computer network;
without the consent of the owner of the computer system or computer
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network, or the consent of the owner's licensee, commits computer
trespass, a Class A misdemeanor. However, the offense is a Class D
felony if it is motivated by bias.

SECTION 19. IC 35-45-2-1 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 1. (@) A person who
communicates a threat to another person, with the intent that:

(2) the other person engage in conduct against hiswill; or
(2) the other person be placed in fear of retaliation for a prior
lawful act;
commits intimidation, a Class A misdemeanor.
(b) However, the offenseis a
(1) Class D felony if:
(A) the threat isto commit aforcible felony;
(B) the person to whom the threat is communicated:
(i) isalaw enforcement officer;
(ii) isajudge or bailiff of any court;
(iii) isawitness (or the spouse or child of awitness) in any
pending criminal proceeding against the person making the
threat; or
(iv) is an employee of a school corporation; ef
(C) the person has a prior unrelated conviction for an offense
under this section concerning the same victim; or
(D) the threat is motivated by bias; and
(2) Class C felony if, while committing it, the person draws or
uses a deadly weapon.

(c) "Threat" means an expression, by words or action, of an
intention to:

(2) unlawfully injure the person threatened or another person, or
damage property;

(2) unlawfully subject a person to physica confinement or
restraint;

(3) commit acrime;

(4) unlawfully withhold official action, or cause such withhol ding;
(5) unlawfully withhold testimony or information with respect to
another person’s legal claim or defense, except for a reasonable
claim for witness fees or expenses,

(6) exposethe person threatened to hatred, contempt, disgrace, or
ridicule; or

(7) falsely harm the credit or business reputation of the person
threatened.

SECTION 20. IC 35-45-2-2 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 2. (a) A person who,
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1 withintent to harass, annoy, or alarm another person but with no intent
2 of legitimate communication:
3 (1) makes atelephone call, whether or not aconversation ensues;
4 (2) communicates with aperson by telegraph, mail, or other form
5 of written communication;
6 (3) transmits an obscene message, or indecent or profane words,
7 on a Citizens Radio Service channel; or
8 (4) uses a computer network (as defined in IC 35-43-2-3(a)) or
9 other form of electronic communication to:
10 (A) communicate with a person; or
11 (B) transmit an obscene message or indecent or profanewords
12 to aperson;
13 commits harassment, a Class B misdemeanor. However, the offense
14 is a Class A misdemeanor if it is motivated by bias.
15 (b) A messageis obsceneif:
16 (1) the average person, applying contemporary community
17 standards, findsthat the dominant theme of the message, taken as
18 awhole, appeals to the prurient interest in sex;
19 (2) the message refers to sexual conduct in a patently offensive
20 way; and
21 (3) the message, taken as awhole, lacks serious artistic, literary,
22 political, or scientific value.
23 SECTION 21. IC 35-46-1-15.1 IS AMENDED TO READ AS
24 FOLLOWS[EFFECTIVEJULY 1,1999]: Sec. 15.1. (a) A personwho
25 knowingly or intentionally violates:
26 (1) aprotective order issued under:
27 (A) 1C 34-26-2-12(1)(A) (or IC 34-4-5.1-5(a)(1)(A) beforeits
28 repea);
29 (B) IC 34-26-2-12(1)(B) (or IC 34-4-5.1-5(a)(1)(B) beforeits
30 repeal); or
31 (C) IC 34-26-2-12(1)(C) (or IC 34-4-5.1-5(a)(1)(C) beforeits
32 repeadl);
33 that orders the respondent to refrain from abusing, harassing, or
34 disturbing the peace of the petitioner;
35 (2) an emergency protective order issued under 1C 34-26-2-6(1),
36 IC 34-26-2-6(2), 1C 34-26-2-6(3), (or IC 34-4-5.1-2.3(a)(1)(A),
37 IC34-4-5.1-2.3(3)(1)(B), or IC 34-4-5.1-2.3(a)(1)(C) beforetheir
38 repeal) that orders the respondent to refrain from abusing,
39 harassing, or disturbing the peace of the petitioner;
40 (3) atemporary restraining order issued under IC 31-15-4-3(2),
41 IC 31-15-4-3(3), IC 31-16-4-2(a)(2), or 1C 31-16-4-2(a)(3) (or
42 IC 31-1-11.5-7(b)(2) or IC 31-1-11.5-7(b)(3) before their repeal)
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that orders the respondent to refrain from abusing, harassing, or
disturbing the peace of the petitioner;
(4) an order in adispositiona decreeissued under |C 31-34-20-1,
IC 31-37-19-1, or IC 31-37-19-5 (or IC 31-6-4-154 or
IC 31-6-4-15.9 before their repeal) or an order issued under
IC 31-32-13 (or IC 31-6-7-14 before its repeal) that orders the
person to refrain from direct or indirect contact with a child in
need of services or adelinquent child;
(5) an order issued as a condition of pretrial release or pretria
diversion that orders the person to refrain from any direct or
indirect contact with another person;
(6) an order issued as a condition of probation that orders the
person to refrain from any direct or indirect contact with another
person;
(7) aprotective order issued under 1C 31-15-5 or IC 31-16-5 (or
IC 31-1-11.5-8.2 before its repeal) that orders the respondent to
refrain from abusing, harassing, or disturbing the peace of the
petitioner;
(8) a protective order issued under IC 31-14-16 in a paternity
action;
(9) aprotective order issued under |C 31-34-17 inachild in need
of services proceeding or under IC 31-37-16 in a juvenile
delinquency proceeding that orderstherespondent torefrainfrom
having direct or indirect contact with a child; or
(10) an order issued in a state other than Indiana that is
substantially similar to an order described in subdivisions (1)
through (9);
commits invasion of privacy, a Class B misdemeanor. However, the
offenseis a Class A misdemeanor if the person has a prior unrelated
conviction for an offense under this section or the offense is
motivated by bias.

(b) In addition to any other penalty imposed for conviction of a
Class A misdemeanor under this section, if the violation of the
protective order resultsin bodily injury to the petitioner, the court shall
order the defendant to be imprisoned for five (5) days. A five (5) day
sentence under this subsection may not be suspended. The court may
require the defendant to servethe five (5) day term of imprisonment in
an appropriate facility at whatever time or intervals, consecutive or
intermittent, the court determines to be appropriate. However:

(1) at least forty-eight (48) hours of the sentence must be served
consecutively; and
(2) the entire five (5) day sentence must be served within six (6)
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months after the date of sentencing.

(c) Notwithstanding 1 C 35-50-6, a person does not earn credit time
while serving afive (5) day sentence under subsection (b).

SECTION 22. IC 35-50-2-9 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 1999]: Sec. 9. (a) The state may
seek either adeath sentence or asentence of lifeimprisonment without
parole for murder by alleging, on a page separate from the rest of the
charging instrument, the existence of at |east one (1) of the aggravating
circumstances listed in subsection (b). In the sentencing hearing after
a person is convicted of murder, the state must prove beyond a
reasonable doubt the existence of at least one (1) of the aggravating
circumstances alleged. However, the state may not proceed against a
defendant under this section if a court determines at apretrial hearing
under |C 35-36-9 that the defendant is a mentally retarded individual.

(b) The aggravating circumstances are as follows:

(1) The defendant committed the murder by intentionally killing
the victim while committing or attempting to commit any of the
following:

(A) Arson (IC 35-43-1-1).

(B) Burglary (1C 35-43-2-1).

(C) Child molesting (IC 35-42-4-3).

(D) Criminal deviate conduct (IC 35-42-4-2).

(E) Kidnapping (IC 35-42-3-2).

(F) Rape (I1C 35-42-4-1).

(G) Robbery (IC 35-42-5-1).

(H) Carjacking (1C 35-42-5-2).

(1) Criminal gang activity (IC 35-45-9-3).

(J) Dedling in cocaine or anarcotic drug (IC 35-48-4-1).
(2) The defendant committed the murder by the unlawful
detonation of an explosive with intent to injure person or damage
property.
(3) The defendant committed the murder by lying in wait.
(4) The defendant who committed the murder was hired to kill.
(5) Thedefendant committed themurder by hiring another person
to kill.
(6) The victim of the murder was a corrections employee,
probation officer, parole officer, community corrections worker,
home detention officer, fireman, judge, or law enforcement
officer, and either:

(A) the victim was acting in the course of duty; or

(B) the murder was motivated by an act the victim performed

while acting in the course of duty.

1999 IN 637—LS 6341/DI 51+



19

1 (7) The defendant has been convicted of another murder.
2 (8) The defendant has committed another murder, at any time,
3 regardless of whether the defendant has been convicted of that
4 other murder.
5 (9) The defendant was:
6 (A) under the custody of the department of correction;
7 (B) under the custody of a county sheriff;
8 (C) on probation after receiving asentencefor the commission
9 of afelony; or
10 (D) on parole;
11 at the time the murder was committed.
12 (10) The defendant dismembered the victim.
13 (11) Thedefendant burned, mutilated, or tortured thevictimwhile
14 thevictim was alive.
15 (12) Thevictim of the murder was less than twelve (12) years of
16 age.
17 (13) Thevictim wasavictim of any of the following offenses for
18 which the defendant was convicted:
19 (A) Battery asa Class D felony or as a Class C felony under
20 IC 35-42-2-1.
21 (B) Kidnapping (IC 35-42-3-2).
22 (C) Criminal confinement (IC 35-42-3-3).
23 (D) A sex crime under |C 35-42-4.
24 (14) Thevictim of the murder was listed by the state or known by
25 the defendant to be a witness against the defendant and the
26 defendant committed the murder with the intent to prevent the
27 person from testifying.
28 (15) The defendant committed the murder by intentionally
29 discharging afirearm (as defined in |C 35-47-1-5):
30 (A) into an inhabited dwelling; or
31 (B) from avehicle.
32 (16) The victim of the murder was pregnant and the murder
33 resulted in the intentional killing of a fetus that has attained
34 viability (as defined in 1C 16-18-2-365).
35 (17) The defendant committed a murder that was motivated
36 by bias.
37 (c) The mitigating circumstancesthat may be considered under this
38 section are as follows:
39 (1) The defendant has no significant history of prior criminal
40 conduct.
41 (2) The defendant was under the influence of extreme mental or
42 emotional disturbance when the murder was committed.
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(3) Thevictimwasaparticipant in or consented to the defendant's
conduct.

(4) The defendant was an accomplice in amurder committed by
another person, and the defendant's participation was relatively
minor.

(5) The defendant acted under the substantial domination of
another person.

(6) The defendant's capacity to appreciate the criminality of the
defendant's conduct or to conform that conduct to the
requirements of law was substantially impaired as a result of
mental disease or defect or of intoxication.

(7) The defendant was less than eighteen (18) years of age at the
time the murder was committed.

(8) Any other circumstances appropriate for consideration.

(d) If the defendant was convicted of murder inajury trial, thejury
shall reconvenefor the sentencing hearing. If thetrial wasto the court,
or the judgment was entered on a guilty plea, the court alone shall
conduct the sentencing hearing. Thejury or the court may consider all
the evidence introduced at the trial stage of the proceedings, together
with new evidence presented at the sentencing hearing. The court shall
instruct the jury concerning the statutory penalties for murder and any
other offensesfor which the defendant was convicted, the potential for
consecutive or concurrent sentencing, and theavailability of goodtime
credit and clemency. The defendant may present any additional
evidence relevant to:

(1) the aggravating circumstances alleged; or
(2) any of the mitigating circumstances listed in subsection (c).

(e) Except as provided by I1C 35-36-9, if the hearing is by jury, the
jury shall recommend to the court whether the death penalty or life
imprisonment without parole, or neither, should be imposed. The jury
may recommend:

(1) the death penalty; or

(2) life imprisonment without parole;
only if it makesthefindingsdescribed in subsection (k). Thecourt shall
make the final determination of the sentence, after considering the
jury's recommendation, and the sentence shall be based on the same
standardsthat thejury wasrequired to consider. The court isnot bound
by the jury'srecommendation. In making thefinal determination of the
sentence after receiving the jury's recommendation, the court may
receive evidence of the crime's impact on members of the victim's
family.

(F) If ajury isunable to agree on a sentence recommendation after
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reasonabledeliberations, the court shall dischargethejury and proceed
asif the hearing had been to the court alone.

(g) If the hearing is to the court alone, except as provided by
IC 35-36-9, the court shall:

(2) sentence the defendant to death; or
(2) impose aterm of life imprisonment without parole;
only if it makes the findings described in subsection (k).

(h) If a court sentences a defendant to death, the court shall order
the defendant's execution to be carried out not later than one (1) year
and one (1) day after the date the defendant was convicted. The
supreme court has exclusive jurisdiction to stay the execution of a
death sentence. If the supreme court stays the execution of a death
sentence, the supreme court shall order anew date for the defendant's
execution.

(i) If a person sentenced to death by a court files a petition for
post-convictionrelief, the court, not later than ninety (90) daysafter the
date the petition isfiled, shall set a date to hold a hearing to consider
the petition. If a court does not, within the ninety (90) day period, set
the date to hold the hearing to consider the petition, the court's failure
to set the hearing date is not a basis for additional post-conviction
relief. Theattorney general shall answer the petition for post-conviction
relief on behalf of the state. At the request of the attorney general, a
prosecuting attorney shall assist the attorney general. The court shall
enter written findings of fact and conclusions of law concerning the
petition not later than ninety (90) days after the date the hearing
concludes. However, if the court determinesthat the petitioniswithout
merit, the court may dismiss the petition within ninety (90) days
without conducting a hearing under this subsection.

(i) A death sentence is subject to automatic review by the supreme
court. The review, which shall be heard under rules adopted by the
supreme court, shall begiven priority over all other cases. The supreme
court's review must take into consideration al claimsthat the:

(2) conviction or sentence was in violation of the:
(A) Constitution of the State of Indiana; or
(B) Constitution of the United States;
(2) sentencing court was without jurisdiction to impose a
sentence; and
(3) sentence:
(A) exceeds the maximum sentence authorized by law; or
(B) is otherwise erroneous.
If the supreme court cannot complete its review by the date set by the
sentencing court for the defendant's execution under subsection (h), the
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supreme court shall stay the execution of the death sentence and set a
new date to carry out the defendant's execution.

(k) Before a sentence may be imposed under this section, the jury,
in a proceeding under subsection (e), or the court, in a proceeding
under subsection (g), must find that:

(1) the state has proved beyond a reasonable doubt that at |east
one (1) of the aggravating circumstances listed in subsection (b)
exists; and

(2) any mitigating circumstancesthat exist are outweighed by the
aggravating circumstance or circumstances.

SECTION 23. [EFFECTIVE JULY 1, 1999] The amendments to
IC 35 by this act apply only to offenses committed after June 30,
1999.
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